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FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER REGARDING EXTRAORDINARY MEDICAL TREATMENT FOR A MINOR CHILD
This matter came on for hearing on___________ before the Honorable ____________________. All persons interested having been notified in accordance with the law and after hearing, I make the following Findings of Fact and Conclusions of Law and order regarding extraordinary medical treatment of the above-named minor. [The parties stipulated that there are no contested issues of fact.] [No objections were made to the issuance of the order].  The minor is represented by counsel, who appeared at this hearing. 

FINDINGS OF FACT
I.  JURISDICTION
____
This court has jurisdiction to grant the requested relief. 

____
This court lacks jurisdiction to grant the requested relief: 

____ 
because the treatment requested is not “extraordinary treatment” as defined in 11 CMR 11.11 through 11.17;

____
other (specify): _______________________________________________

____________________________________________________________

and therefore the request for a determination regarding the extraordinary treatment order is denied.  

II. PRELIMINARY FINDINGS
1. The minor child did/did not attend the hearing and testified/did not testify. 

2. The court appointed/did not appoint a guardian ad litem to make a recommendation regarding the proposed treatment. The Guardian ad Litem, _____________________ filed his/her report on _____________________________. 

3. Dr. ___________________ filed a Medical Affidavit and Treatment Plan which were admitted into evidence.  Dr. _________________ testified/did not testify at the hearing. 

4. The minor is currently residing at __________________________________________. 

5. The minor has had ________ prior admissions to a psychiatric hospital or facility. 

6. The minor has an actively interested/disinterested family. 

7.  _____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

III.  COMPETENCY
1. 
The minor is ___________ years of age, his/her date of birth being_________________. 

2. The minor child suffers from a mental illness which his/her treating psychiatrist diagnosed as __________________________________________________________

_____________________________________________________________________.

3. The minor’s mental illness is manifested by __________________________________

_____________________________________________________________________

_____________________________________________________________________.

4. The minor is/is not currently receiving drugs at the present time. He/she is receiving _____________________________________________________________________.

5. 
___
This Court finds, by a preponderance of the evidence, that the minor child is not  competent to make informed decisions about his/her treatment or medication by reason of “tender years” and that she/he is neither “emancipated” nor a “mature minor” within the meaning of M.G.L. c. 112, §§12E
 & F3 and Baird v. Attorney General, 371 Mass. 741, 360 N.E.2d 288 (1977).

___
This Court finds, by a preponderance of the evidence, that the minor is competent to make his/her own medical, including treatment and medication, decisions.  The minor is emancipated or a mature minor within the meaning of M.G.L. c. 112, §§12E & F and/or Baird v. Attorney General, 371 Mass. 741, 360 N.E.2d 288 (1977). 
(check one)


_______
drug related treatment (G.L. c. 112, §12E)

_______
married, widowed, or divorced (G.L. c. 112, §12F)

_______
the parent of a child (G.L. c. 112, §12F)

_______
member of the armed forces (G.L. c. 112, §12F)

_______
pregnant or believe herself to be pregnant (G.L. c. 112, §12F)

_______
living separate and apart from his/her parent or legal guardian, and is managing his own financial affairs (G.L. c. 112, §12F)

_______
he/she reasonably believes himself to be suffering from or to have come in contact with any disease defined as dangerous to the public health pursuant to section six of chapter one hundred and eleven; provided, however, that such minor may only consent to care which relates to the diagnosis or treatment of such disease (G.L. c. 112, §12F)

_______
the minor is capable of giving informed consent and the best interest of the child will be served by not notifying his or her parents of intended medical treatment. Baird v. Attorney General, 371 Mass. 741, 360 N.E.2d 288, 296 (1977).  

III.  SUBSTITUTED JUDGMENT/BEST INTEREST
___
That, having found the minor to be competent, the minor shall make his/her own decision regarding medical treatment, and therefore this motion is denied.

___
That, having found the minor to be incompetent, this Court must make a substituted judgment/best interests determination whether the minor, if competent, would choose to approve the proposed Treatment Plan, including the administration of antipsychotic medication. 
1. ___
This Court finds that the proposed Treatment Plan is presented in good faith by the petitioner and is for the purpose of treatment and not for administrative convenience. 

____
This Court finds that the proposed Treatment Plan is not presented in good faith by the petitioner and is not for the purpose of treatment but rather for administrative convenience.

2. Minor’s Expressed Preference
:

___ 
This Court finds that the minor’s expressed preference regarding the proposed Treatment Plan and the administration of antipsychotic medication is _______

_______________________________________________________________

_______________________________________________________________

_______________________________________________________________.

___ 
This Court finds that the minor has not expressed his/her preference regarding the proposed Treatment Plan and the administration of antipsychotic medication. 

3. Minor’s Religious Beliefs and Convictions:

___
The minor subscribes to the following religion: ________________________. 

___
There is no evidence that the minor subscribes to any religious beliefs or convictions that would preclude the use of the proposed Treatment Plan. 

___
The minor’s religious beliefs would/would not prohibit the authorization of the proposed Treatment Plan. 

4. Impact on Minor’s Family:

___
There is no evidence that the minor’s treatment will have an adverse impact on his/her family. 

___
The use of the proposed Treatment Plan will, in all likelihood, have a positive impact on the minor’s relationship with his/her family. 

___
The use of the proposed Treatment Plan will, in all likelihood, have a negative impact on the minor’s relationship with his/her family. 

___
The minor has no family member actively involved in his/her case. 

5. Potential Side Effects:

In general, the possible side-effects of antipsychotic medication are as follows:

5. Dose Related and Reversible/Treatable

a. 
sedation

b.  
hypotension (subnormal blood pressure)

c. 
cessation of menses or inhibition of ejaculation

5. extrapyramidal symptoms (involuntary movements)


i.  
acute dystonic reactions - acute muscle spasm of face

ii
Parkinsonian symptoms - stiffness, tremors, slowness of movement

5. weight gain/loss

II.  
Long-term Use Related, Generally Irreversible but Controllable

a. 
tardive dyskinesia

b. skin pigmentation

c. photosensitivity

d. degeneration of retina

e. lens opacities - cataracts

III.  
Unpredictable, Allergic-type Toxicity; Low Likelihood But May Produce Severe Illness or Death; Treatable in Part

a. 
cardiac toxicity

a.
liver toxicity

a.
bone marrow toxicity

Other side-effects not listed above include __________________________________

____________________________________________________________________

____________________________________________________________________.


Additional side-effects specific to this child as a result of a medical condition or medical history: ______________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________.

___ 
The minor has not exhibited any significant side effects to the proposed treatment in the past. 

___
Although, in the past, the minor has exhibited some side effects to the proposed treatment, these side effects have not been disturbing or life threatening. 

___
Permanent or disabling side effects have manifested themselves in this minor’s case. 

___ 
The adverse side effects from the proposed treatment are potentially permanently or seriously disabling or life threatening. 

7. Prognosis with Treatment:

___
With treatment, in all likelihood, the minor’s psychiatric condition will improve and the minor will exhibit few psychotic symptoms. 

___
The minor will be less likely to become dangerous to himself/herself or others due to his/her mental illness. 

___
The minor’s period of hospitalization will be substantially decreased. 

___
The minor may become better able to avail himself/herself of other treatment opportunities. 

___
The minor’s psychiatric condition will remain stable. 

___
Other: _________________________________________________________

_______________________________________________________________.

8. Prognosis without Treatment:

___
The minor’s condition will deteriorate, he/she will become increasingly psychotic and will have to remain hospitalized for an indefinite period of time.

___
The minor’s condition will remain the same as his/her present condition. 

___
The minor’s condition will improve at a slower rate than it would with the proposed treatment. 

9. Other Relevant Factors:

_____________________________________________________________

_____________________________________________________________

_____________________________________________________________

_____________________________________________________________

_____________________________________________________________

10. Conclusion:

___
This Court finds, as a matter of substituted judgment and after considering the child’s best interests, that if the minor could rationally balance the potential for adverse side effects described above against the potential benefits, he/she would accept/refuse the treatment. 

___
This Court finds, as a matter of substituted judgment and after considering the child’s best interests, that if the minor could rationally balance the potential for adverse side effects described above against the potential benefits, he/she would refuse the proposed treatment as outlined in the attached Treatment Plan. 

CONCLUSIONS OF LAW
1. In Rogers v. Commissioner of the Department of Mental Health, 390 Mass. 489, 458 N.E.2d 308 (1983), the Supreme Judicial Court held that a determination of incompetency must be made before the Court makes a substituted judgment decision regarding the authorization to forcibly administer antipsychotic medications. 

2. Juveniles under the age of eighteen are presumed to be incompetent to make medical decisions regarding their own health care.  However, minors who are considered to be an “emancipated minor” under c. 112, §§E and F, or a “mature minor” under Baird v. Attorney General are considered to be competent to make their own medical decisions in certain circumstances. 371 Mass. 741 (1977), 360, N.E. 2d 288 (1977). 

3. Minors are incompetent by virtue of their minority.  Although incompetent to accept or refuse medical treatment by virtue of their minority, children are entitled to the same rights of privacy and bodily integrity constitutionally guaranteed their elders.  Custody of a Minor (No. 3), 378 Mass. 732, 745 (1979), Custody of a Minor, 375 Mass. at 753.  

4. It is appropriate for the court to consider the maturity of the child to make an informed decision when assessing the child’s religious convictions and  preferences regarding treatment. In the Matter of Rena, 46 Mass. App. Ct. at 337. 

5. Medical decision-making on behalf of minors who are not in their parents’ custody and are incompetent by reason of their tender years should combine elements of the traditional best interest standard and the doctrine of substituted judgment.  Custody of a Minor, 375 Mass. 733 (1978).  The Court may apply either the substituted judgment doctrine and/or best interests of the child test in determining whether or not to order or withhold medical treatment for a child.  Although the substituted judgment test is subjective and the best interest of the child test is objective, application of either test is the same.  “As a practical matter, the criteria to be examined and the basic applicable reasoning are the same” for both tests. Custody of a Minor, 375 Mass. at 753.   “The best interests of a child are determined by applying the same criteria applicable in substituted judgment cases, namely (1) the patient’s expressed preferences, if any; (2) the patient’s religious convictions, if any; (3) the impact on the patient’s family; (4) the probability of adverse side effects from treatment; (5) the prognosis without treatment; and (6) the present and future incompetency of the patient in making the decision.  In the Matter of Rena, 46 Mass. App. Ct. 335, 337(1999) quoting Care and Protection of Beth, 412 Mass. 188, 195 & n. 11 (1992).

6. ____
This Court finds that the minor is incompetent to make medical treatment decisions for himself/herself, and that, as a matter of substituted judgment and after considering the best interests of the child, the minor would accept the Treatment Plan, in accordance with the Order Authorizing Treatment, attached hereto and incorporated by references, if he/she were competent and therefore, this Court authorizes the administration of the Treatment Plan, attached hereto and incorporated by reference. This Court further finds by a preponderance of the evidence, that the attached Treatment Plan, in accordance with the Order Authorizing Treatment, incorporated by reference, is an appropriate treatment plan for the minor. 

____
This Court finds that the minor is incompetent to make medical decisions for himself/herself, and that, as a matter of substituted judgment and after considering the child’s best interests, the minor would not accept the treatment if he/she were competent.  This Court further finds that the petition is DENIED.


ORDER AUTHORIZING TREATMENT
1. 
_____
The Court hereby authorizes the administration of the extraordinary medical treatment as forth in the Order Authorizing Treatment attached hereto and incorporated by reference.

2.
The psychiatrist shall file subsequent written reports with this Court as follows: _____________________________________________________________________

3
If the antipsychotic medication is increased beyond the amount allowed or a different antipsychotic medication is used, the psychiatrist shall file an affidavit with the court with a copy to the Department of Social Services immediately.  Such treatment is not allowed by this order.  

4. If there is a change in treating psychiatrist, the new psychiatrist shall provide the Guardian ad litem/Monitor with notice of such change within _______ days of assuming responsibility of the case. 

5. This Court’s authorization, approving the Treatment Plan, shall remain in effect until _____________________.  On __________________ at _________, a further hearing will be required if an extension of the order is requested.

6. This Court appoints ___________________________as guardian ad litem to monitor the Treatment Plan and to ensure that the Treatment Plan is followed.  The Order of Appointment is attached hereto. 

7. _______________________, Guardian ad Litem of the said child, is to monitor the treatment plan relative to any progress made or adverse circumstances that may develop, and to make a written report to the court every ________________ months on the ___________ day of that month or sooner should circumstances warrant.  The first such report shall be due on ___________________________________. 

8. The custodian of the child shall notify the Guardian ad Litem/Monitor within ________ days if there is a change in placement.

9. Any party may bring this case forward for review should circumstances change, warranting a modification of this order.    

DATE: ____________________

________________________________



Associate Justice
�If the judge determines that the child is a mature minor, the judge may not rely on representations made by others in assessing the child’s religious convictions and preferences regarding treatment where the child has testimonial capacity to answer questions.  Only after evaluating this evidence in light of [the child’s] maturity can the judge properly determine what is in the child’s best interests. In Re Rena, 46 Mass.App.Ct. 335, 338, 705 N.E.2d 1155, 1157 (1999) (See Procedural Guidelines for Obtaining “Rogers” Orders in Hampden County Juvenile Court.





�. G.L.c. 112, § 12E.  A minor twelve years of age or older who is found to be drug dependent by two or more physicians may give his consent to the furnishing of hospital and medical care related to the diagnosis or treatment of such drug dependency. Such consent shall not be subject to disaffirmance because of minority. The consent of the parent or legal guardian of such minor shall not be necessary to authorize hospital and medical care related to such drug dependency and, notwithstanding any provision of section fifty�four of chapter one hundred and twenty�three to the contrary, such parent or legal guardian shall not be liable for the payment of any care rendered pursuant to this section. Records shall be kept of such care. The provisions of this section shall not apply to methadone maintenance therapy.


3. G.L.c. 112, § 12F.  Any minor may give consent to his medical or dental care at the time such care is sought if (i) he is married, widowed, divorced; or (ii) he is the parent of a child, in which case he may also give consent to medical or dental care of the child; or (iii) he is a member of any of the armed forces; or (iv) she is pregnant or believes herself to be pregnant; or (v) he is living separate and apart from his parent or legal guardian, and is managing his own financial affairs; or (vi) he reasonably believes himself to be suffering from or to have come in contact with any disease defined as dangerous to the public health pursuant to section six of chapter one hundred and eleven; provided, however, that such minor may only consent to care which relates to the diagnosis or treatment of such disease.
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