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Facts


A CPCS attorney represents the mother, Anne Smith (“Mother”), in a care and protection case.  The Court appointed a court investigator, Mary Investigator (“Investigator”).  Investigator’s report quoted Mother’s neighbor, Bob Neighbor (“Neighbor”), criticizing Mother’s parenting.  The report also quoted Mother’s former employer, Sally Oldboss (“Oldboss”), praising Mother’s intelligence, integrity, and reliability.  Before trial, Neighbor moved to Maine and Oldboss moved to New York.  


Mother would like Neighbor’s hearsay statements to be struck from the report because Neighbor is an “unavailable” witness.  Mother would also like to get more favorable testimony from Oldboss, perhaps through a deposition.  Oldboss likes Mother, but will not travel back to Massachusetts for the trial.

Questions Presented

1. How can Mother challenge Neighbor’s hearsay statements?

2. Can Mother subpoena Neighbor even though he is in Maine?  

3. Is Neighbor an “unavailable” witness?

4. Can Mother depose Oldboss?

5. Will Mother be engaging in an unauthorized practice of law if she deposes Oldboss in New York?

6. Can Mother introduce Oldboss’s deposition in evidence?

Brief Answers

1. To challenge Neighbor’s hearsay statements, Mother must subpoena and call Investigator and Neighbor as witnesses.

2. No.  Mother cannot subpoena Neighbor.  The court’s subpoena power is limited by state lines.  Neighbor is outside the court’s subpoena power because he is outside Massachusetts.  

3. Maybe.  There are two definitions of “unavailability.”  Neighbor’s “unavailability” depends on which definition is used.

a. Under Mass. R. Civ. P. 32(a)(3), Neighbor is “unavailable” because he is outside of Massachusetts.

b. Under Mass. R. Evid. 804(a), Neighbor’s “unavailability” depends on Mother’s efforts to procure Neighbor’s appearance and testimony.

4. Yes.  Mother may depose Oldboss if she receives the court’s permission under Juv. Ct. R. 9(b).

5. No.  Mother’s counsel will not be engaging in the unauthorized practice of law if she deposes Oldboss in New York. 

6. Maybe.  There are two ways a lawyer can introduce a witness’s deposition in evidence.

a. Under Mass. R. Civ. P. 32(a), Mother may be able to introduce Oldboss’s deposition in evidence if the other parties were present at Oldboss’s deposition or had notice.

b. Under Mass. R. Evid. 804(b), Mother may be able introduce Oldboss’s deposition in evidence if Oldboss is an unavailable witness and the other parties had an opportunity to examine her at her deposition with a similar motive to develop her testimony.

Discussion

1. To challenge Neighbor’s hearsay statements, Mother must subpoena and call Investigator and Neighbor as witnesses.

“[T]he court shall appoint a person qualified . . . to investigate the conditions affecting the child and to make a report under oath to the court, which shall be attached to the petition and be a part of the record.”  G.L. c. 119, § 24.  A court investigator’s report may contain hearsay and totem pole hearsay, provided that the hearsay source is identified and both the hearsay source and the court investigator are available for cross-examination.  See Adoption of Sean, 36 Mass. App. Ct. 261, 263-65 (1994); Custody of Tracy, 31 Mass. App. Ct. 481, 483-87 (1991); Custody of Michel, 28 Mass. App. Ct. 260, 263-68 (1990).  The party challenging the hearsay statement has the burden to subpoena and call the court investigator and the hearsay source as witnesses.  See Care and Protection of Leo, 38 Mass. App. Ct. 237, 242-43 (1995).  If the hearsay source is unavailable, the hearsay statement must be stricken from the report.  See id.

Investigator’s report identified Neighbor as a hearsay source.  Mother must therefore subpoena Investigator and Neighbor as witnesses.  If Neighbor is unavailable, then his hearsay statements must be stricken from the report.  This raises the question of whether Neighbor, who has moved to Maine, is now “unavailable.”

2. Mother cannot subpoena Neighbor; the court’s subpoena power is limited by state lines, and Neighbor is outside Massachusetts.

 “[C]ourts have the inherent power to compel the attendance and nonprivileged testimony of witnesses . . . . However, in order for the power of a court to compel the appearance of a witness, the person whose attendance is sought must be served with a subpoena.”  81 Am. Jur. 2d, Witnesses § 2 (2011).  “At the request of any party subpoenas for attendance at a hearing or trial shall be issued” by “[a] clerk of a court of record, a notary public or a justice of the peace.”  Mass. R. Civ. P. 45(e); G.L. c. 233, § 1.

“[A]ll persons within the jurisdiction of a court . . . may be compelled to attend, as witnesses therein, through the means of duly issued subpoenas.”  81 Am. Jur. 2d, Witnesses § 10 (2011).  However, persons outside the jurisdiction of a court may not be compelled to attend through subpoenas.  See 81 Am. Jur. 2d, Witnesses § 15 (2011) (“[A court] has no power to subpoena witnesses over which it has no jurisdiction.”).  Massachusetts has jurisdiction over all persons and property found within its territorial limits.  See G.L. c. 1, § 2 (“The sovereignty and jurisdiction of the commonwealth shall extend to all places within its boundaries subject to the concurrent jurisdiction granted over places ceded to or acquired by the United States.”).  Generally, courts cannot compel out-of-state witnesses to attend through subpoenas.  Therefore the court’s subpoena power is limited by state lines.  See 81 Am. Jur. 2d, Witnesses § 15 (2011).  See Diamond v. Earle, 217 Mass. 499, 501 (1914) (“Nonresidents cannot be compelled to come within the jurisdiction to testify.”).

Neighbor has moved to Maine and is outside Massachusetts’s subpoena power.  Accordingly, Mother cannot subpoena Neighbor.  This, in and of itself, may not be enough to show that Neighbor is “unavailable.”

3. There are two definitions of “unavailability,” and Neighbor’s “unavailability” depends on which definition is used.

The Court in Leo, 38 Mass. App. Ct. at 242-43, does not define when a source is “unavailable.”  “Unavailability” is defined in Mass. R. Civ. P. 32(a)(3) and Mass. R. Evid. 804(a).  These definitions may be useful analogies in the context of court investigator reports under G.L. c. 119, § 21A and § 24.

a. Under Mass. R. Civ. P. 32(a)(3), Neighbor is “unavailable,” because is he outside of Massachusetts.

Mass. R. Civ. P. 32(a)(3) addresses “unavailability” in the context of depositions.  Under Rule 32(a)(3), a witness is “unavailable” if (A) the witness is dead, (B) the witness is out-of-state, “unless it appears that the absence of the witness was procured by the party offering the deposition;” (C) the witness cannot attend or testify because he or she is sick, infirm, or imprisoned; (D) “the party offering the deposition has been unable to procure the attendance of the witness by subpoena;” or (E) “exceptional circumstances exist as to make it desirable, in the interest of justice and with due regard to the importance of presenting the testimony of witnesses orally in open court, to allow the deposition to be used.”

Neighbor has moved to Maine and is out-of-state.  Mother did not procure Neighbor’s absence.  Using Mass. R. Civ. P. 32(a)(3) as an analogy, Neighbor is “unavailable” and his hearsay statements should be stricken from the report.

b. Under Mass. R. Evid. 804(a), Neighbor’s “unavailability” depends on Mother’s efforts to procure Neighbor’s appearance and testimony.

Mass. R. Evid. 804(a) addresses “unavailability” in the context of hearsay exceptions.  Because the rules governing court investigator’s reports also concern hearsay exceptions, this rule may be more relevant than Mass. R. Civ. P. 32(a)(3).  Under Rule 804(a), “‘[u]navailability as a witness’ includes situations in which the declarant . . . is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance by process or other reasonable means.”  Mother cannot procure Neighbor’s attendance by process.  But, under Rule 804(a), unavailability is not dependent upon the subpoena power.  See Commonwealth v. Robinson, 451 Mass. 672, 676 (2008) (“‘Mere proof of [a witness’] absence from the Commonwealth at the time of trial’ is insufficient proof of unavailability.”); Commonwealth v. Ross, 426 Mass. 555, 558 (1998) (“The fact that a [witness is in] another country is not, standing alone, sufficient under the common law of the Commonwealth to justify [a determination that the witness is unavailable].”); Ibanez v. Winston, 222 Mass. 129, 130 (1915) (a witness’ “mere unexplained absence from the jurisdiction” is not enough to establish that the witness is unavailable).  

Rather, unavailability of a witness is dependent upon a party’s showing of good faith, diligent efforts to “procure the declarant’s attendance by process or other reasonable means.”  Mass. R. Evid. 804(a) (emphasis added); Ohio v. Roberts, 448 U.S. 56, 74 (1980), rev’d on other grounds, Crawford v. Washington, 541 U.S. 36 (2004).  “‘[A] witness is not ‘unavailable’ . . . unless [a party has] made a good faith effort to obtain his presence at trial.’”  Roberts, 448 U.S. at 74 (quoting Barber v. Page, 390 U.S. 719, 724-25 (1968)).  

“‘The lengths to which [a party] must go to produce a witness . . .  is a question of reasonableness.’”  Roberts, 448 U.S. at 74 (quoting California v. Green, 399 U.S. 149, 189 n. 22 (1970)).  “Whether the [party] carries its burden on the question of sufficient diligence in attempting to obtain the attendance of the desired witness depends upon what is a reasonable effort in light of the peculiar facts of the case.”  Commonwealth v. Hunt, 38 Mass. App. Ct. 291, 295 (1995).  Reasonableness does not demand that a party pursue every lead.  Robinson, 451 Mass. at 676-77 (2008).  However, reasonableness does require some effort; a party cannot simply assume that a witness is unavailable.  See Page, 390 U.S. at 724-25) (“[T]he possibility of a refusal is not the equivalent of asking and receiving a rebuff.”).  Further, a party cannot simply ask a witness to appear.  See Commonwealth v. Cook, 12 Mass. App. Ct. 920, 920 (1981) (“It takes more than a mere out-of-court refusal to testify, as here, for a court to deem a witness’s testimony unavailable.”).  

Efforts to procure a witness are sufficient when they are reasonable “in light of the peculiar facts of the case.”  Hunt, 38 Mass. App. Ct. at 295.  For example, courts have held that efforts to procure a witness were sufficient where:

· the attorney called the foreign witness in England, asked that he appear, and was denied.  Hunt, 38 Mass. App. Ct. at 293-95.

· the attorney subpoenaed the witness, called the witness numerous times, the witness told the attorney she would attend but could not get a flight in time for the hearing, and the attorney requested a continuance.  Commonwealth v. Pittman, 60 Mass. App. Ct. 161, 167-70 (2003).

· the attorney served the witness with two subpoenas and requested and was granted a capias; police talked with the witness on the phone a few times, contacted the witness’ family numerous times, visited the witness’ old girlfriend’s residence and the witness’ usual haunts; and the witness finally appeared but left before he could testify.  Commonwealth v. Perez, 65 Mass. App. Ct. 259, 260-65, (2005).

· the attorney had the police contact the witness’s employer, his former residence, the post office, the telephone company and the Registry of Motor Vehicles.  Commonwealth v. Siegfriedt, 402 Mass. 424, 426-27 (1988), rev’d on other grounds, Commonwealth v. Sena, 441 Mass. 822 (2004).

·  the attorney had the Massachusetts State troopers contact the witness’s probation officer, a deputy sheriff, the witness’s girlfriend, the witness’s mother and brother, and stake out a usual haunt of the witness.  Commonwealth v. Roberio,  440 Mass. 245, 247-49 (2003), rev’d on other grounds, Commonwealth v. Sena, 441 Mass. 822 (2004).

· the attorney mailed summonses and letters to the witness’s last known address, a state trooper visited the witness’s last known address several times, state troopers visited the witness’s brother’s possible Rhode Island address several times, police talked to the witness’s brother who informed them that the witness moved to New Jersey and he did not know the address, and the prosecution felt further efforts to procure the witness would be unsuccessful since the witness had arrest warrants in Commonwealth and was unlikely to return voluntarily.  Robinson, 451 Mass. at 674-77.

On the other hand, courts have held that efforts to procure a witness were insufficient where:

· the attorney called the witness’s mother, established that the witness was abroad, but did not establish that the witness was unwilling to travel and did not offer to pay her air fare. Ross, 426 Mass. At 557-59.

· the attorney repeatedly called the witness’s mother “who initially informed the prosecutor’s office that the witness had moved to a specified address in Kentucky with his girlfriend, furnished the name and address of the witness’s girlfriend’s sister in Kentucky, and eventually informed the prosecutor’s office that she had not heard from her son and did not known where he was . . . .”  The prosecution also left messages on an answering machine at the witness’s last known address; mailed several summons to the witness’s friends and family; and checked to see if the witness had an out-of-state license.  However, the prosecution “did not enlist the cooperation of the Kentucky police to find the witness, attempt to make telephone contact with the witness or his girlfriend’s sister in Kentucky, or summons him under the Uniform Law to Secure the Attendance of Witnesses [From Without a State in Criminal Proceedings].”  Commonwealth v. Florek, 48 Mass. App. Ct. 414, 415-16 (2000).

Using Mass. R. Evid. 804(a) as an analogy, if Mother engages in a good faith, diligent effort to procure Neighbor’s appearance but he does not appear, then Neighbor will be an unavailable witness.  Of course, “what is a reasonable effort [depends on] the peculiar facts of the case.”  Hunt, 38 Mass. App. Ct. at 295.  At a minimum, Mother should attempt to contact Neighbor several times in writing, request his appearance, and offer to pay his transportation fees using Indigent Court Costs Act (“ICCA”) funds.  If Neighbor then refuses to appear, he is unavailable and his hearsay statements should be stricken from the report.

4. Mother can depose Oldboss if she receives the court’s permission under Juv. Ct. R. 9(b).

Out-of-state depositions are governed by the laws of two states.  Amy Wilkins, Tips for Taking an Out-of-State Deposition, 1 (2007).  First, they are governed by the law of the state where the case is proceeding.  Id.  Second, they are governed by the law of the state with jurisdiction over the deponent or where the out-of-state deposition will occur.  Id.  Each state has its own laws governing out-of-state depositions and in-state depositions for use in another state.  Id.; Victoria Bushnell, How to Take an Out-of-State Deposition, 14 Utah B.J. 28, 30 (2001).

State laws governing out-of-state depositions generally provide a variety of ways a witness can be deposed.  State laws governing in-state depositions for use in another state fall into four categories: Uniform Foreign Deposition Act states (“UFDA states”), notice/agreement states, “letters rogatory” states, and “miscellaneous action” states.  Bushnell, 14 Utah B.J. at 28.  First, UFDA states “will allow you to serve (and, more importantly, will enforce) a subpoena issued by [the court handling the case].”  Id.  Some states only extend UFDA privileges to other UFDA states.  Wilkins, supra, at 1.  A state’s UFDA statute should state to whom UFDA privileges apply.  Id.  Approximately twenty states have adopted some version of the UFDA.
  Bushnell, 14 Utah B.J. at 28.  Second, notice/agreement states require “that you simply provide a copy of your Notice of Deposition of evidence of an agreement of the parties that the witness shall be deposed, and request that a subpoena be issued.”  Id.  Approximately fourteen states are notice/agreement states.
  Id.  Third, “letters rogatory” states require “a writing from the [court where the case is proceeding], addressed to the court in the state where [the] deponent resides, . . . asking that court to issue a subpoena.”  Id.  Three states are “letters rogatory” states.
  Id.  Fourth, “miscellaneous action” states require “that you petition the court in the witness’s state, usually by filing a “Miscellaneous Action,” and then filing a motion in the witness’s state requesting permission to take the out-of-state deposition.”  Id.  Approximately twenty states are “miscellaneous action” states.
 
 Id.

Mother must reference Massachusetts and New York law.  In Massachusetts, Mother must first obtain leave of the court to depose a witness.  See Juv. Ct. R. 9(b) (“[D]iscovery [beyond obtaining a copy of the social services file] may be had only by leave of court on such terms as the court prescribes.”).  After receiving the court’s leave and before deposing Oldboss, Mother must give reasonable notice in writing to all parties, stating the time and place of the deposition; the name and address of the person to be deposed; and the name or title of the individual who will take the deposition.  See G.L. c. 223A, § 10(a); 49 Mass. Prac., Discovery § 8:4.

Next, Mother must determine if Oldboss will consent to the deposition.  Wilkins, supra, at 1.  If Oldboss consents to the deposition, then Mother will not need a subpoena.  Id.  However, if Oldboss does not consent or “later changes her mind and decides not to show up, you’ll have no power to do so, no threat of sanctions to impose and no court power to invoke . . . . To be safe, you should probably serve a subpoena.”  Id.  In Massachusetts, “[t]he court clerk, a justice of the peace or a notary public may ‘issue’ a deposition subpoena.”  Mass. Continuing L. Educ., Massachusetts Deposition Practice Manual § 2.9.3 (2009); Mass. R. Civ. P. 45(e); G.L. c. 233, § 1.

Oldboss is in New York which is a UFDA state.  In New York, Mother, “a party to an out-of-state action[,] may request a New York court to issue a subpoena for a deposition . . . .”  1 Modern N.Y. Discovery § 8:33.70 (2d. ed. 2010).  “To request issuance of a subpoena under this section, [Mother] must submit an out-of-state subpoena to the county clerk in the county in which discovery is sought to be conducted in this state.”  McKinney’s CPLR § 3119(b)(1).  Afterward, the county clerk “shall promptly issue a subpoena for service upon [Oldboss.]”  McKinney’s CPLR § 3119(b)(2).  

In New York, if Oldboss does not  comply with the subpoena, then Mother can have the subpoena enforced.  See McKinney’s CPLR § 2308; Mass. Continuing L. Educ., Massachusetts Deposition Practice Manual § 8.4.3 (2009).  To enforce the subpoena, Mother must obtain local counsel to file a motion to compel deposition testimony in the New York county where the deposition was supposed to occur.  Mass. Continuing L. Educ., Massachusetts Deposition Practice Manual § 8.4.3 (2009).

Under Massachusetts law, an out-of-state witness may be deposed in four ways: (1) by a person “authorized to administer oaths in the place in which the deposition is taken,” (2) by a person specially “commissioned by the court,” (3) “[p]ursuant to a letter rogatory issued by the court,” or (4) “in any manner . . . stipulated by the parties.”  G.L. c. 223A, § 10(a); see also Mass. R. Civ. P. 28(b).  “Determining which [deposition method] to pursue will depend on several factors.”  II Mass. Continuing L. Educ., Massachusetts Discovery Practice § 18-2 (2009).  

Since Oldboss resides in a UFDA state, Mother can use a subpoena to compel Oldboss’s attendance.  Furthermore, Mother can obtain a New York notary or another person before whom depositions may be taken and proceed.  See McKinney’s CPLR § 3113 (“[d]epositions may be taken before any of the following persons . . . : within the state, a person authorized by the laws of the state to administer oaths.”); McKinney’s CPLR §  2309 (“[u]nless otherwise provided, an oath or affirmation may be administered by any person authorized to take acknowledgments of deeds by the real property law.  Any person authorized by the laws of this state to receive evidence may administer an oath or affirmation for that purpose.”).

However, Mother could also depose Oldboss through a letter rogatory.  In Massachusetts, a letter rogatory is “a letter from a Massachusetts court requesting that the ‘appropriate authority’ in another jurisdiction assist in obtaining discovery within that state’s borders for use in Massachusetts litigation.  The letter rogatory issued by the Massachusetts court requests that the other court employ its court officers, sheriffs, and other judicial personnel to issue subpoenas and do whatever else is necessary to facilitate discovery under that state’s court rules and statutes.” II Mass. Continuing L. Educ., Massachusetts Discovery Practice § 18-2 (2009).

To obtain a letter rogatory, Mother must file a request or motion for a letter rogatory with the Massachusetts court.
  See G.L. c. 223A, § 10(b) (“A . . . letter rogatory shall be issued after notice and application to the court, and on terms that are just and appropriate.  It shall not be requisite to the issuance of . . . a letter rogatory that the taking of the deposition in any other manner is impracticable or inconvenient . . . .”).  Once the Massachusetts court issues the letter rogatory, Mother must forward it to the appropriate authority in the other state.  II Mass. Continuing L. Educ., Massachusetts Discovery Practice § 18-2 (2009).  

“The court rules of the state in which the discovery is sought are then followed.”  Id.  Therefore, it may be “helpful, if not imperative, to retain local counsel in that jurisdiction . . . [to shepherd] you through the discovery rules and court system of that state.”  Id.

5. Mother’s counsel will not be engaging in the unauthorized practice of law if she deposes Oldboss in New York.

“[B]efore taking a deposition in a state in which he or she is not licensed, [a lawyer] should consult the rules and laws of that state to determine whether the taking of a deposition in that state by an attorney not licensed therein constitutes the unauthorized practice of law.”  Ohio Board of Comm. on Grievances and Discipline, Op. 4 (2002).  Each state “has its own rules and laws governing the practice of law within its borders.”  Id.  

Rule 5.5 of the Model Rules of Prof’l Conduct (1983) provides that “[a] lawyer admitted in another United States jurisdiction . . . may provide legal services on a temporary basis in this jurisdiction that: . . . are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized.”  Comment 10 to Rule 5.5 clarifies that taking out-of-state depositions does not constitute an unauthorized practice of law.  In those jurisdictions that have adopted the Model Rules of Prof’l Conduct, lawyers may take out-of-state depositions, even if they are not licensed to practice in the deponent’s state, so long as they are licensed in the state where the case is proceeding.  

In New York, “[f]or conduct in connection with a proceeding in a court before which a lawyer has been admitted to practice (either generally or for purposes of that proceeding), the rules to be applied shall be the rules of the jurisdiction in which the court sits, unless the rules of the court provide otherwise.”  N.Y. Rules of Prof’l Conduct R. 8.5 (2011).  In other words, “in connection with a matter pending before a court or other tribunal, out-of-state lawyers may take or defend depositions in New York . . . , even if they are not licensed in this state, so long as they are properly admitted to practice before the tribunal in question or in the state where the tribunal is located.”  4A N.Y. Prac., Commercial Litigation in New York State Courts § 64:3 (3d ed. 2011). 

Arguably, Mother’s counsel will not be engaging in the unauthorized practice of law if she deposes Oldboss in New York. 

6. There are two ways a lawyer may introduce a witness’s deposition in evidence.

A lawyer may introduce a witness’s deposition in evidence in two ways, under Mass. R. Civ. P. 32(a) or Mass. R. Evid. 804(b).  

a. Under Mass. R. Civ. P. 32(a), Mother can to introduce Oldboss’s deposition in evidence if Oldboss is unavailable and the other parties were present at her deposition or had notice.

Under Mass. R. Civ. P. 32(a), “[a]t trial . . . any part or all of a deposition . . . may be used against any party who was present or represented at the taking of the deposition or who had due notice thereof” if the witness is unavailable.  See Renaud v. Hernandez, 2004 Mass. App. Div. 150, 150 (2004) (depositions excluded where the attorney failed to demonstrate that she was unable to procure the attendance of the witnesses by subpoena).  

Oldboss is an unavailable witness under Mass. R. Civ. P. 32(a)(3).
  If the other parties were present at Oldboss’s deposition or had notice of it, then Mother can introduce her deposition in evidence.

b. Under Mass. R. Evid. 804(b), Mother can introduce Oldboss’s deposition in evidence if Oldboss is unavailable and the other parties had an opportunity to examine her at her deposition with a similar motive to develop her testimony.

Under Mass. R. Evid. 804(b), “[t]estimony given as a witness . . . in a deposition taken . . . in the course of [a] proceeding, if the party against whom the testimony is now offered . . . had an opportunity and a similar motive to develop the testimony by . . . examination,” is admissible if the witness is unavailable.  Under Rule 804(b) Oldboss is an unavailable witness if Mother engages in a good faith, diligent effort to procure her appearance but she does not appear.
  If Oldboss is an unavailable witness and the other parties examined her, or had an opportunity to examine her, at her deposition with a similar motive to develop her testimony, then Mother can introduce her deposition.  

Conclusion

Mother would like to challenge Neighbor’s hearsay statements in Investigator’s report and have them struck because Neighbor is an “unavailable” witness.  To challenge Neighbor’s hearsay statements, Mother must subpoena and call Investigator and Neighbor as witnesses.  However, because Neighbor lives outside the court’s subpoena power, Mother cannot subpoena him.  For the court to find that Neighbor is “unavailable” under Mass. R. Civ. P. 32(a)(3), Mother must show that he is out-of-state and Mother did not procure his absence.  For the court to find that Neighbor is “unavailable” under Mass. R. Evid. 804(a), Mother must engage in a good faith, diligent effort to procure Neighbor’s appearance but fail.

Mother would also like to get more favorable testimony from Oldboss.  Oldboss likes Mother, but will not travel back to Massachusetts for trial.  Mother can depose Oldboss if she receives the court’s permission under Juv. Ct. R. 9(b).  For the court to admit Oldboss’s deposition in evidence under Mass. R. Civ. P. 32(a), Mother must show that Oldboss is an unavailable witness and the other parties were present at her deposition or had notice of it.  For the court to admit Oldboss’s deposition in evidence under Mass. R. Evid. 804(b), Mother must show that Oldboss is an unavailable witness and the other parties examined her, or had an opportunity to examine her, at her deposition with a similar motive to develop her testimony.

�	While Mass. R. Civ. P. 32(a)(3) does not contain the word “unavailable,” its federal and state criminal counterparts do contain the word “unavailable.”  See Fed. R. Civ. P. 32(a)(4); Mass. R. Crim. P. 35(g).  Furthermore, Mass. R. Civ. P. 32(a)(3) is referred to as defining “unavailable” in case law and supplemental materials.  See Shear v. Gabovitch, 43 Mass. App. Ct. 650, 666 n. 17 (1997); 49 Mass. Prac., Discovery § 8:52; 6 Mass. Prac., Rules Practice § 32.5.


�	State that have adopted some form of the UFDA include California, Florida, Georgia, Louisiana, Maryland, Nebraska, Nevada, New Hampshire, New York, Ohio, Oklahoma, Rhode Island, South Carolina, South Dakota, Tennessee, Texas, Virginia, and Wyoming.  Bushnell,  14 Utah B.J. at 29.


�	Notice/agreement states include Alabama, Delaware, the District of Columbia, Idaho, Minnesota, Montana, New Mexico, North Carolina, North Dakota, Ohio, Oregon, South Carolina, Tennessee and Utah.  Id. 


�	“Letters rogatory” states include Alabama, Arkansas, and Kentucky.  Id.


�	“Miscellaneous action” states include Alabama, Alaska, Arizona, Arkansas, Connecticut, the District of Columbia, Hawaii, Illinois, Kansas, Kentucky, Michigan, Missouri, New Jersey, New Mexico, North Carolina, Oklahoma, Pennsylvania, Vermont, Washington, and West Virginia.  Id.  at 30.


�	Although the mentioned article does not classify Massachusetts, Massachusetts appears to be a “letters rogatory” and/or a “miscellaneous action” state.  See G.L. c. 223A, § 11 (“A court of this commonwealth may order a person who is domiciled or is found within this commonwealth to give his testimony or statement or to produce documents or other things for use in a proceeding in a tribunal outside this commonwealth.  The order may be made upon the application of any interested party or in response to a letter rogatory . . . .”).


�	Mother’s counsel should retain local counsel as an “associate” pursuant to c. 5, § 25 of the Assignment Counsel Manual.  If local counsel is unwilling to accept forty dollars an hour as an “associate,” Mother can seek special permission from the Deputy Chief Counsel of the CAFL Division to pay local counsel as “co-counsel” under c. 5 § 25(B) of the Assignment Counsel Manual, but such requests require cases of particular complexity.  All other costs (process, stenographer, etc.) will be paid pursuant to an allowed motion for costs under the ICCA.


�	Sample letters rogatory and motions for letters rogatory are attached thereto.


�	Again Mother’s counsel should retain local counsel as an “associate” pursuant to c. 5, § 25 of the Assignment Counsel Manual. 


�	See Section 3(a) above for Mass. R. Civ. P. 32(a)’s definition of “unavailable.”


�	See Section 3(b) above for Mass. R. Evid. 804(b)’s definition of “unavailable.”
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