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This guide is for court-appointed attorneys
who represent clients who are or may be
detained by ICE. It provides information to
help you:

Understand the interaction between
ICE and the criminal legal system;
Identify strategies to ensure your client
appears in court from ICE custody;
Ensure continued communication with
your client while they are in ICE
custody;
Understand the immigration court
process; and
Access resources to ensure the best
outcome for your client in criminal and
immigration proceedings.

While much of the information contained
here is aimed at attorneys practicing in
Massachusetts, many of the strategies and
considerations will apply to criminal
defense attorneys across the U.S.
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Under Padilla v. Kentucky, criminal defense attorneys have an obligation to
advise clients about the immigration consequences of a conviction. This
obligation does not end because your client is in removal proceedings or facing
imminent deportation. It continues throughout the entire course of
representation.

As discussed in this guide, you play a crucial role in ensuring detained
noncitizens are able to exercise their rights in the criminal legal system. Your
work to ensure that they are able to appear in court can be the difference
between staying in the U.S. and deportation.

In many cases, it will benefit the client to resolve the criminal case before the
first immigration court appearance or before proceedings are over. The criminal
case outcome may also impact eligibility for bond and arguments your client can
make about their defenses to removal. An immigration expert from the
Immigration Impact Unit (IIU) can help ensure your advice to plead or go to trial
includes considerations of the impact of your case on these matters. 

The Defense Attorney's
Crucial Role
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ICE has the power to detain any 
noncitizen who is charged with being 
removable (deportable) from the United 
States. Your client may be detained 
anywhere in the U.S. Since the closing of
all but one detention center in 
Massachusetts, people arrested by ICE in 
the Commonwealth are often held out of 
state.

Your client may be removable because 
they are undocumented (they came 
across the border without permission or 
overstayed a visa). Or your client may be 
removable because even though they 
have status (such as lawful permanent 
residents, refugees and visa holders), they
 also have certain criminal convictions.

ICE's ability to arrest and detain someone may be unconnected to the criminal
case in which you represent them. But often the criminal case brings them to
the attention of ICE and the outcome of the criminal case is a decisive factor in
their ability to remain in the United States. Just because your client has been
detained by ICE does not mean they will be deported. Noncitizens in detention
may be able to successfully fight deportation and remain in the U.S., including
some people with criminal convictions.

Clients in ICE custody will not automatically be produced for their state criminal
appearances. As the defense attorney, you play a crucial part in ensuring your
client retains the ability to fight their criminal case.

What does it mean that my
client is detained by ICE?
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Who might be subject to an ICE detainer?
Any noncitizen who ICE believes is already deportable. This includes people who
are undocumented (even if they have no prior criminal record),  people lawfully
present who have prior convictions that make them deportable, and people who
have already been ordered deported.

Can state authorities hold my client on an ICE detainer?
No. In July 2017, the Massachusetts Supreme Judicial Court issued a decision in
Lunn v. Commonwealth, 477 Mass. 517 (2017), holding that there is no authority
under Massachusetts law – either statutory or common law – for an arrest for
civil immigration purposes. This means that state law enforcement officials
cannot hold someone on an ICE detainer past the time they would otherwise be
released from state custody.

Does the Lunn decision apply to all state law enforcement officials?
Yes, the Court’s decision applies to all Massachusetts law enforcement officials,
including, sheriffs, court officers, and state and local police officers. 

Does the existence of an ICE warrant make it lawful to hold a person?
No. An ICE warrant is an administrative warrant (form I-200 or I-205) and is not
issued by a judge. Administrative warrants do not provide authority for state law
enforcement to detain a person.

Does Lunn mean that ICE can't arrest my client from custody?
No. If ICE is present at the courthouse or at the jail at the moment a client is
being released from state custody, ICE currently has the authority to make an
arrest in that situation. In addition, Lunn does not prevent local authorities from
calling ICE to alert them to an individual pending release from custody.

What do I do if I believe there has been a Lunn violation?
If you believe that the jail or court officers held a client for ICE to arrive (or
unnecessarily prolonged the processing in order to extend the time for ICE to
arrive) please report it to the IIU at iiu@publiccounsel.net or 781-338-0825.

ICE Detainers
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Why do I need to know whether my client has an ICE detainer?
Some clients may want to remain in state custody to ensure that they are able to
resolve their state criminal case before being arrested by ICE. In order to
properly advise them about bail and other decisions about how best to proceed,
it is necessary to know about an ICE detainer.

How do I determine whether there is an ICE detainer?
An ICE detainer will travel with the mittimus. In court, defense counsel can ask
the court officers if there is anything beside the pending case holding the
defendant. Defense counsel can also call the records department where the
client is being held and ask the same question.

Can I get a copy of the ICE detainer?
The subject of the detainer must be served with the form in order for the
detainer to take effect. As your client's attorney you should also be entitled to a
copy. At a minimum, ask your client to request a copy and send it to you. 

What can I advise my clients about ICE contact while in state custody?
It is important for clients to know that immigration officers visit and interview
noncitizens in state custody. There are ICE officers specifically assigned to this
task. Clients should know that these interviews are voluntary. They do not have
to speak to any officer about immigration or criminal history. Clients have the
right to remain silent and anything that they say to ICE officers (including simple
information like place of birth) can and will be used against them in immigration
court or criminal court. They do not have to sign any documents that ICE or
other officers may provide. 

For clients in custody, know your rights flyers are also available on the IIU
website in nine different languages at: www.publiccounsel.net/iiu/public/

ICE Detainers
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Is ICE allowed to arrest people in court?

Yes. While there was a period of time between 2019-2021 where there was a
federal injunction that limited ICE arrests in courthouses, the injunction was
lifted and the case dismissed. However, the Trial Court still maintains policies
regarding ICE arrests in the courthouse. The full Trial Court policy can be found
on the IIU website www.publiccounsel.net/iiu. 

Among other things, the trial court policy states that: 

Requests from immigration officers for information about an individual case
will be treated like any other request from the public;
Immigration officials may enter a courthouse to perform official duties
provided that their conduct in no way disrupts or delays court operations;
Immigration officers must alert the proper courthouse security of their
presence;
Immigration officers are permitted to enter the holding cell area to take
custody of a noncitizen for whom they have an ICE detainer or an
administrative warrant. 

ICE Courthouse Arrests
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How do I know if ICE is in the courthouse?
ICE agents are generally plain clothed and come in groups of 2-4. In some
courts, they carry their weapons. In courts where the general public is
prohibited from having their cell phones, this is another way to identify them.

As per the trial court policy, immigration officers must inform the court officers
of their presence. If an attorney has a good rapport with court personnel, it may
be worth asking them if ICE is in the courthouse.

What can I do if ICE is present for my client?
If your client agrees, seek a small amount of bail to keep your client in state
custody. This will ensure your client’s ability to appear in state court on the next
date. It will also give the client (or client’s family) time to try to obtain
immigration counsel prior to ICE detention.

If your client wants to be released from state custody, you cannot interfere with
the ICE officers making an arrest. However, you can take the following steps:

You can try to be present to bear witness to the arrest and document it;
You can remind your client of their right to remain silent and remind them
not to sign anything;
Once the arrest is complete, locate your client (see pages 10-11) and follow
steps for requesting a habe (see pages 12-13).

ICE Courthouse Arrests
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Confirming a client's location

Securing a client's appearance

Communicating with clients in ICE
custody

Criminal Court Appearances
After an ICE Arrest

What steps should I take when
ICE has detained my client?
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Find out your client's A number 1.

An "A number" is an 8 or 9 digit
identification number found on most
immigration documents. It may also
be found on a triple I. It is the most
accurate way to find your client.

Reach out to your client's loved ones
for help confirming that your client
is detained by ICE and finding out
their A number.

2. Confirm your client is detained
using the online ICE locator.

locator.ice.gov

To use the online locator you need
your client's:

country of birth and "A number"
or
country of birth, first name, last
name, and date of birth

If you find your client, the locator will
state their name, their A#, and the
place where they are detained.

NOTE: Your client may not show up on the locator if:

They are a minor (under 18).
They are in U.S. Marshal custody.
You are not using their full name as ICE has recorded it. You can try using
aliases or common mis-spellings. The A number is always the most
accurate.
They were recently arrested by ICE. It can take 1-2 days before a person in
custody appears online.
Your client has already been removed from the United States. 

Confirm a client's location:
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Confirm a client's location:
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Secure a client's appearance

BACKGROUND: 

ICE detainees in Massachusetts are held in Plymouth County Correctional
Facility. The Sheriff with physical custody of the defendant is responsible for
transporting that person to state court. However, before being transported to
state court, ICE must give the Sheriff permission to release the person for
transport. 
This procedure only works for the detention facility in Massachusetts. At this
time, there is not a procedure for securing the presence of those held in ICE
detention facilities out of state.

PROCEDURE: (See the full IIU advisory on habe procedure on the IIU website)

In order to effectuate permission from ICE and transport by the Sheriff:

Request a Habe for the Sheriff Holding Your Client in ICE Custody: Tell the
court that your client is in ICE custody, identify which facility is holding your
client, and request that a habe issue to that Sheriff. It is the defense
attorney’s responsibility to inform the court where the defendant is being
held.

The Clerk should issue a habe to the sheriff with physical custody of the
defendant. There is a specific habe for those in ICE custody which includes
specific language relating to ICE. The habe is available in the MassCourts
system.

Request That the Court Send a Photocopy of This Habe to ICE.
The Clerk must fax a photocopy of this habe to ICE’s Massachusetts Field
Office in Burlington at 781-359-7589.

Request That the Habes Be Sent in Advance: Because ICE and the Sheriff
must coordinate in order for transport to occur, defense counsel should
request that the clerk issue the habe a few days prior to the court date (as
opposed to the day before).
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Other Marchesi family updates:

S U M M E R  V A C A T I O N
P H O T O S  -  3

Secure a client's appearance

In  January 2019, 
the Trial Courts issued 

guidance on the 
habe process 

and this sample ICE
habeas.
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Communicating with Clients
in ICE Custody

Under current law,  ICE does not have 
an obligation to detain noncitizens near the place of 
arrest, and noncitizens may be transferred to ICE detention 
facilities anywhere in the country. 

In Massachusetts, this means noncitizens are usually held in the following
locations:

Moshannon Valley Processing Center (Pennsylvania)
Plymouth County Correctional Facility
Strafford County House of Correction (New Hampshire)
Wyatt Detention Facility  (Rhode Island)

As with all clients, you may visit these facilities to meet with your client. In
addition, attorneys should provide clients with their phone numbers so they can
call you. You will need to ensure that your phone can accept calls from jails and
keep in mind that your call may be recorded.

If you are having difficulty locating or getting access to
your client, contact the IIU at 781-338-0825.
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Visit your client in detention by going to the facility with your bar card and
your client's name. Call ahead to confirm "count" time and to ensure
client's availability.

Plymouth County Correctional Facility
26 Long Pond Road
Plymouth, MA 02360
Phone: 508-830-6200

Strafford County House of Corrections
 266 County Farm Rd
Dover, NH 03820
Phone: 603-742-3310

Wyatt Detention Facility
950 High Street
Central Falls, RI 02863-1506
Phone: 401-729-1190

Visiting with Clients in ICE
Custody in Person

For information on ICE detention facilities see:
www.ice.gov/detention-facilities 15



Plymouth County Correctional Facility
Set up a Jurislink call with your client in Plymouth 
by creating a Jurislink.com account and scheduling an 
appointment with your client. The available hours for 
client Jurislink calls are 8am-10pm. No same day visits 
are allowed. 

Strafford County House of Corrections
Phone: (603) 742-3310
Set up a Zoom call with your client in Strafford 
by calling the facility directly. Virtual visits are allowed 
Tuesday, Wednesday, and Thursday 
at 6 p.m., 7 p.m. and 8 p.m. 

Wyatt Detention Facility
Email: videocourt@wyattdetention.com
Set up a Zoom call with your client in Wyatt 
by emailing the facility. 

Moshannon Valley Processing Center
Email: schedulemvpc@geogroup.com
Phone: (814) 768-1200
Set up a Zoom call with your client in Moshannon 
by emailing the facility at least 24 hours in advance 
of your desired meeting  time. The email should 
include: your full name and contact information, 
your client’s name and A-number, a scan of your ID, 
bar card, and G-28 if applicable, and a few proposed meeting times/dates. 

Visiting with Clients in ICE
Custody Virtually

For information on ICE detention facilities see:
www.ice.gov/detention-facilities 16
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THE IMMIGRATION CASE

Will my client be assigned immigration counsel?
No. There is no right to appointed counsel in immigration proceedings. 

Individuals are allowed to hire private counsel. 
The Immigration Court is required to provide noncitizens with a list of low-
cost or free options. It can be found at:
http://www.justice.gov/eoir/probono/states.htm
There are very few options for free representation for detained individuals.

Will my client have a hearing before an immigration judge?
Not necessarily. Some clients are at risk of imminent removal, without seeing an
immigration judge. Here are some red flags that may indicate that your client
will not get a court hearing:

They entered the U.S. on the "visa waiver program" or "ESTA."
They remember "signing their deportation" at the border and may have an
expedited removal order.
They were previously ordered deported by an immigration judge. You can
check on this if you have their A# by calling the immigration court hotline at
1-800-898-7180.

Will my client be released on bond?
It depends. In some circumstances, immigration judges have the authority to
review ICE's determination to detain a noncitizen. A judge can release a
noncitizen from custody on a bond of not less than $1500 if the judge finds that
the noncitizen is not a danger to the public and not a flight risk.

However, there are certain categories of noncitizens who are not eligible to
request bond:

"Arriving aliens" (those placed into removal proceedings while attempting to
enter the U.S.)
Individuals subject to "mandatory detention." Many people 

       with criminal convictions fall into this category.
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WORKING WITH 
IMMIGRATION COUNSEL

Keep in mind:

The immigration system, even detention, is civil, not criminal.
There is no right to appointed counsel in 

      immigration court.
There are very few pro bono 

      representation options for people in 
      ICE detention.

In most cases, clients are not 
      produced to immigration court and 
      hearings are conducted by video 
      conference.

You can help by:

Working with the IIU to ensure the criminal case 
       strategy takes into account immigration concerns. At the 
       very beginning of representation, defense counsel should fill out and       
       submit an IIU intake form (www.publiccounsel.net/iiu).

Working with any pro bono or privately retained immigration counsel by
providing criminal court documents including copies of police reports,
complaints/indictments, CORI, certified copies of docket sheets. These
documents can be useful very early on for bond purposes. Defense counsel
should be in contact with immigration counsel as early as possible in the
case.

Talking with your client about whether they want copies of documents. You
can send copies of these documents to your client by mail at the facility, but
remember, your client may have limited privacy in detention. Depending on
the contents of the documents, your client may not want to receive copies
for fear that others in the detention facility will see them.

"In essence, we're
doing death penalty

cases in a traffic
court setting." 

Dana Leigh Markes
Immigration Court Judge 

April 1, 2018
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CPCS IIU

iiu@publiccounsel.net

781-333-0825

GETTING PADILLA ADVICE

RESOURCES

The Immigration Impact Unit of the Committee
for Public Counsel Services ensures that every
appointed counsel in Massachusetts has access
to expert immigration advice. To get case-
specific advice, please submit an IIU intake
form:

C lick Here For All IIU Forms

The IIU website also contains many resources
and practice advisories to support counsel and
their clients. Visit: www.publiccounsel.net/iiu

"The importance of
accurate legal advice

for noncitizens accused
of crimes has never

been more important."
Padilla v. Kentucky, 
559 U.S. 356 (2010)
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KYR FOR NONCITIZENS IN CUSTODY

RESOURCES

Your Client's Rights In An Immigration Interview While in State Custody
ICE agents work inside Massachusetts jails, houses of correction, and prisons
and may try to interview noncitizens or ask them to sign documents. Other
corrections officers working with ICE may also try to question your client about
their immigration or criminal history. Anything communicated to an ICE officer
or corrections officer working with ICE could cause ICE to start deportation
proceedings against your client. If any officer tries to question your client or asks
them to sign something, it is important that your clients know their rights:

(1)  Immigration interviews are voluntary interviews. Your clients do not
have to speak to any officer about their immigration or criminal history.

(2)  Clients have the right to remain silent. Anything that they say to ICE
or correctional officers working for ICE (including simple information like
where the client was born) can and will be used against them in immigration
court or criminal court.

(3) Clients do not have to sign any documents that ICE or other officers
may give them. Anything they sign at the request of ICE or correctional
officers working with ICE can and will be used against them  in immigration
court or criminal court.

To assist clients in asserting their rights, the IIU
has created KYR forms in multiple languages for

you to share with noncitizen clients in state
custody: KYR Forms Link
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WORKING WITH INTERPRETERS

RESOURCES

Translated Court Forms
Click Here for Forms

Requesting an Interpreter
List of interpreters for out-of-court assignments:

Click Here for Interpreters

Interpretation in Courts

Courts are required to provide
interpreters for all non-English
speaking clients (M.G.L. ch. 221C). 
It is the obligation of counsel to
ensure the court provides an
interpreter.
Make sure to hold the Court to its
responsibilities! When language
access is not provided, or if there
are problems, make sure you
make an objection for the record
and appeal.
Remember witnesses and others
involved when requesting
interpreters for proceedings.
Ensure opposing parties are not
made to sit together due to lack of
interpreters.

Interpretation Outside Courts

For out-of-court pre-trial
preparation, including client
interviews, the attorney
representing the non-English-
speaking client should obtain the
services of a court-certified or
professional interpreter, unless
counsel is fluent in the client’s
language.

Counsel may move the Court to
approve funds pursuant to G.L.c.
261, §§ 27A-27G. CPCS will pay for
out-of-court interpreter services
upon presentation of the allowed
motion and appropriate billing.
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